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In the Common Pleas of York County, Pa. 

REX, SILVAS AND CO. VS. LOMMAN AND MACHLIN. 

An execution issued against A, a member of a firm, and was levied upon his interest 
in the firm property : then a second, issued against B, the other partner, and was 
levied on his interest : afterwards a third against A and B, as partners, was levied 
on the firm property : It was held that the Sheriff ought to have sold on the 
writ against the firm the interest of all the partners, and to have paid the firm 
debts in preference to those of the individual creditors. 

Samuel Lomman and George W. Machlin, entered into partner- 
ship on the first day of October, 1855, and continued to do business 
as such up to the 23rd of July, 1856, when the sheriff, upon an execu- 
tion of Rex, Silvas and Co. vs. Emanual Lomman, levied upon the 
interest of said Lomman in the partnership effects. On the 26th 
executions issued ; Henry L. King vs. Cfeorge W. Machlin, Mary 
Dare vs. George W. Machlin, and afterwards on the same day two 
others were issued ; Emanual Lomman, for the use of Jacob Coover 
vs. Georye W. Machlin, and Jacob Coover, Sr. vs. Emanual Lom- 
man and George W. Machlin, partners in'trade under the name and 
firm of Lomman and Machlin. Upon the execution against George 
W. Machlin, the sheriff returned, " levied on the 28th of July upon 
the interest of George W. Machlin, in the partnership effects, &c." 
Upon the execution against the firm of Lomman and Machlin, he 
returned" levied on the 28th of July upon the personal property of 
Lomman and Machlin, in a firm as merchants, etc." Upon the execu- 
tion against Lomman, the sheriff returned "levied upon the interest 
of Emanual Lomman in the partnership effects, etc." On the 2nd 
of August the plaintiffs in the individual executions gave a written 
notice to the sheriff to make sale of the interest of each partner on 
the writs that first came to his hands — On the 11th of August the 
sheriff advertised the partnership effects for sale on the 18th of 
August ; but before a sale was made it was agreed by the several 
plaintiffs that in order to secure the best price for the property levied 
on and make a good title to the purchaser therefor, a sale should be 
made of the separate and joint interest at the same time, and that 
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the rights of the several plaintiffs should not be prejudiced by such 
sale : nor by the sheriffs return, and that the money be paid in court 
for distribution. 

The auditor appointed to make distribution reported that the 
execution creditors of the firm were entitled to the fund in court. 

To the report of the auditor the following exceptions were filed ; 
1st. the auditor erred in not awarding to Hex, Silvas & Co., on 
fi. fa. against Emanual Lomman one-half of said proceeds of sale, after 
deducting the expenses of audit. 

2nd. The auditor erred in not awarding to Henry L. King on his 
fi. fa. against George W. Machlin, the amount of debt, interest and 
costs thereof. 

3rd. The auditor erred in not awarding to Mary Dare on her 
fi. fa. against George W. Machlin, the amount of debt, interest and 
costs thereof. 

4th. The auditor erred in awarding the proceeds of sale to be 
distributed to Coover, Cannon, Mumma, and Fithian, Jones and Co. 
and not awarding said proceeds of sale to Rex, Silvas & Co., Henry 
L. King and Mary Dare, on their respective fi. fas. which came to 
hands of sheriff, prior to in order of time to the fi. fas. of the per- 
sons to whom the money is awarded. 

V. H. Reesey and E. Ohapin, for Rex, Silvas and Company — 
Mary Dare and Henry L. King. 

T. E. Cochran and J. Q-. Campbell, for Coover. 

Evans and Mayer, for Fithian, Jones and Co. 

The opinion of the court was delivered by 

Fisher, J. — It is a well settled principle of the law of partnership 
that the joint effects belong to the firm. The corpus of the partner- 
ship property is joint, and the individual interest is that which 
remains after satisfying all the joint debts. It therefore follows that 
a sale of the interest of one partner either by transfer or execution 
passes only the separate interest of that partner, subject to the debts 
of the firm. The reason that it is so is not in consequence of any 
right inherent in the creditors ; or any equity in them that demands 
a preference, but because it is a part of the contract between the 
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partners. It is one of the incidents of the relation existing between 
them ; established for the purpose of preventing the joint capital 
from being withdrawn without the consent of all. And so exclu- 
sively is that equity in the partners, and not in the creditors, that 
one partner can sell to the other, so as to make his share separate 
property ; ex parte PeaJce, 1 Maddock, Chy. R. 197. And although 
the reverse was held in Anderson vs. Maltly, 4 Brown C. C. 423, 
all subsequent cases reject its authority : and if they refer to it — 
assert that it was decided on the ground that the arrangements 
between the partners were fraudulent. But where the transaction is 
fair and honest and is an actual transfer of the effects ; its validity 
is not now a controverted question. Ex parte Raffia, 6 Vesey, jr. 
191 ; Ex parte Williams, 11 Vesey, jr. 3. Where there is a dis- 
position of the interest of all the separate partners, whether by sale, 
voluntary assignment, or execution, the equity which requires that 
the joint debt should be paid out of the joint effects, is destroyed, 
and the joint creditors can claim no preference, but must rely upon 
the individual responsibility of each of the partners. Boner vs. 
Slauffer, 1 Pa. Rep. (Pen. & Watts,) 205 ; Baker's Appeal, 9 
Harris, 76. 

In this case it is contended that, as the individual interest of 
Lomman was first levied upon, and subsequently that of Machlin, 
that there was nothing left to be levied upon by the third execution. 
This would be so if the sale had been effected and the property 
changed before it was issued ; for then we would have a case similar 
to those of Doner vs. Stauffer, and Baker's Appeal. In each of 
these cases the partnership creditors had no execution, and the funds 
sought to be charged had passed from the hands of the original 
partners who contracted the debts. But this is not so in the case 
we are considering ; for after the writs of execution had been issued 
against the individual members of the firm, executions were issued 
against the firm itself; and from that moment the execution against 
Lomman bound his individual interest, subject to the equity of his 
partner, that against Machlin his individual interest, subject to the 
equity of Lomman ; and that against the firm the corpus or partner, 
ship effects as such : not for the benefit of creditors, but to effectuate 
the equity which is essential to the partnership relation. I admit 
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if the first two executions only existed, that by sales upon them the 
whole title would pass. But before that was effected the third execu- 
tion came in ; and attached itself to the joint interest so firmly, that 
the sale of both the individual interests could not free them from 
the lien thus created, unless the partnership execution creditors could 
claim the money in preference to the individual execution creditors. 
If they could not, then the individual creditors could defeat the 
equity of the separate partners and substitute the fund, pledged at 
the commencement of the partnership to pay firm debts, into a fund 
to pay individuals debts. Nor does it appear to me to be an answer 
to this objection, to say if there were executions only against indi- 
vidual partners, the firm debts would get nothing : for where the 
firm debts have no lien it cannot be otherwise. But where the lien 
for partnership debts attaches previously to the change of title ; 
through that lien the right of the partnership to have the firm debts 
paid first is preserved, or as has been said " through their equity is 
thepayment of the firm debts worked out." But to this it is objected 
that the lien of the individual creditors attached first, and that the 
first fi. fa. created a lien on all Lomman's interest subject to the 
equity of his partner, that the second created a lien on all Machlin's 
equity, together with his remaining interest, and that nothing then 
remained to levy upon for the partnership creditors. But it must 
bo remembered that a levy does not change the title, nor vest the 
property in the first execution creditors. It is true, goods are bound 
from the delivery of the fi. fa. to the sheriff; yet the property of 
the defendant in them is not directed by the delivery of the writ ; 
nor by the levy ; but by a levy and sale. Sewell on Sheriff, 259, 
Watson on Sheriff, 176 ; Duncan vs. MeComber y 10 Watts, 255. 
"It has never been said, much less adjudged, that the officer, the 
creditor, or any body else, becomes vested by means of the seizure 
alone with the absolute property in the goods." Lytle vs. Mahaffey, 
8 Watts, 215. And although in general it is the duty of the sheriff 
to sell on the first execution, yet where he has an execution that 
binds the superior interest and to which all other interests are subor- 
dinate, he ought to sell upon it ; because he thus disposes of the 
whole title, and in this way only can the equities of the several 
members of the firm be preserved. If a sale was made on the fi. fa. 
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against Lomman, his interest would be sold subject to his partner's 
equity, and the lien of the execution of the firm debt : and the other 
partner's interest would be sold subject to the interest of Lomman 
or those who purchased it, and to the firm execution. The confusion 
and uncertainty as to what was selling at sales thus made is obviated 
by at once selling on the execution against the firm the whole partner- 
ship property. The policy of the law certainly is, that titles pro- 
cured through sheriff's sales should be free from doubt and uncer- 
tainty, that every purchaser should know what he was buying, and 
that every thing sold at sheriff's sale should be sold so that it would 
bring a full price. In no other way could these objects be effected, 
in cases like the present, than by selling the joint interest of the firm 
at one operation, and distributing the proceeds according to the 
respective rights of the claimants ; which in this case would be, first 
to pay the executions against the firm, and if any surplus remained 
then the executions in favor of the creditors of the individual mem- 
bers of the firm pro rata ; paying due regard to the interest of their 
several debtors in the property sold. Nor is this view without some 
sanction from our own Supreme Court, for in Cooper's Appeal, 2 
Casey, 262, where executions were issued first against separate parties 
and afterwards against the firm, the sheriff sold the whole stock, and 
the proceeds were finally distributed in the manner we hold that they 
should here be. In that case Mr. Justice Lowrie remarked, " a sale 
so made would be irregular if it was not a necessary result of the cir- 
cumstances" for the sheriff " to execute his writs so as to join distinct 
parties and interests in the question of distribution." But that 
learned jurist certainly saw, that it would be the necessary results 
of the circumstances of all such cases that a sale must be so made ; and 
that justice could be done in no other way ; and only refrained from 
saying so as the case did not require it ; because there the execution 
of the firm creditor, though last in order of time, was allowed a pre- 
ference without objection in the court below. 

The exceptions are therefore dismissed, and the report of the 
auditor confirmed. 

Note. — The exceptants severally appealed to the Supreme Court for the middle 
district at its last term. The decree of the court below was affirmed and the case 
will be reported under the name of Coover's Appeal, 5 Casey, 9. — Eds. Am. L. R. 



